
Whether you are new to the prevailing wage space and bona fide 
benefit plans or are well-acquainted with these types of plans, this 
Summary Guide will help you and your employees avoid year-end 
surprises. 

With more than 50 years of experience in the industry, we under-
stand prevailing wage requirements and bona fide benefit plans. We 
have seen the good and the bad, and know where things go awry. 
That’s why we’ve created this Summary Guide — to help keep plans 
on the right track.

If you are reading this Guide, you have decided to utilize a retire-
ment plan as a depository for a portion of the fringe benefits stat-
ed on your wage determinations. Take a few minutes to review this 
information. We’ll cover the most common errors associated with 
prevailing wage plans and how you can avoid them, or correct them 
if they’ve been made. 
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Treating Prevailing Wage Deposits as Employee Contributions Rather Than 
Employer Contributions
When you adopted a retirement plan, you chose a depository for plan contributions. Whether you have 
adopted a prevailing wage only program or, as most employees choose, a 401(k) retirement plan with a 
prevailing wage feature, you have selected an asset vendor often referred to as a recordkeeper. You will 
deposit the prevailing wage monies to this bone fide retirement plan with your recordkeeper. 

You will upload and transmit these monies into a source set up with your recordkeeper, typically titled 
prevailing wage. Depending on the recordkeeper, the title may be abbreviated or called “other.“ If you forget 
the title of the appropriate source, contact your Administrative Consultant at EGPS and we can help!

Although 100 percent of this money belongs to the employee, it is employer contributed, not employee 
contributed money. These monies are not to be deposited into the employee salary deferral (401(k)) source. 
If you accidentally deposit monies into this source, contact your Administrative Consultant here at EGPS 
immediately. We will help you reverse these transactions as soon as possible to avoid further errors and 
potential corrections and penalties. 

Treating Prevailing Wage Retirement Deposits as Wages
Hourly payments you choose to deposit into the retirement plan, although referred to as prevailing wage 
monies, are no longer wages. These dollars become bona fide benefit payments and are not classified as 
wages. For this reason, you will not run these retirement contributions through payroll. These monies will be 
deposited directly into participant retirement accounts as discussed below. You will account for these monies 
on your benefits statement as payments to a bona fide retirement plan. As retirement deposits these monies 
will become subject to retirement plan specific laws and regulations.

COMMON PREVAILING WAGE ERRORS EXPLAINED AND SOLVED
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Right now, you are asking WHY? And WHO? We’ll explain.

Who Are These HCEs? 
• Employees who own more than 5 percent of the company

• Employees who earned more than a defined amount in the 

prior; in 2021, those who earned more than $130,000 in 2020

• An employee whose parent, spouse, child, or grandchild owns 

more than 5 percent of the company

Not Depositing Prevailing Wage Contributions Frequently Enough
There are many rules surrounding the timing of deposits into retirement plan accounts. Requirements for 
depositing employee elected salary deferrals are different than those for employer prevailing wage 
retirement plan contributions.

Federal Davis Bacon regulations require prevailing wage benefit contributions be deposited at least 
quarterly. However, most states and local regulations impose more frequent deposit requirements. For 
example, California requires deposits be made no less frequently than monthly. 

Your contract for each prevailing wage job will define the required deposit timing, which can be as often 
as each week. We recommend you consult your contract for appropriate deposit timing. To avoid a deposit 
timing issue, many employers choose to deposit their prevailing wage monies each week as they process 
payroll. 

EGPS is not able to determine how often you, as a prevailing wage employer, are required to deposit fringe 
monies. If you are uncertain, you may wish to contact the awarding body for further information. It is always 
acceptable to deposit these monies more rapidly than your contractual requirement. 

Compliance Testing Failure Due to Covering Highly Compensated Employees
At EGPS, we will typically advise clients to exclude highly compensated employees (HCEs) from the prevail-
ing wage portion of the plan. This does not mean that HCEs cannot contribute 401(k) salary deferrals, or 
that employers are precluded from matching or making profit sharing contributions for HCEs. It does mean 
that for HCEs, you will need to do something else with the prevailing wage fringe you would 
typically deposit to your retirement program on their behalf.
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Exceeding Plan Contribution Limits
Yes, it is possible to contribute too much prevailing wage fringe into the retirement plan. Retirement plan 
regulations set limits on the maximum amount any employee may receive and the total amount of 
contributions an employer may make to a plan for a given year. 

Plan sponsors are limited to 25 percent of total eligible payroll for the tax year. This means that prevailing 
wage sourced contributions, matching contributions, profit sharing contributions, and any other employer 
contributions in total cannot represent more than 25 percent of total wages.

If you are an employer working mainly in the prevailing wage space with few non-field, non-prevailing wage 
employees, your EGPS Sales Consultant is going to insist you do not contribute all of your fringe benefit 
monies to the retirement plan. 

If your plan exceeds this limit, the employer will owe a 10 percent penalty tax to the IRS. In addition, the 
excess contribution amount will be carried over to be deducted in the following year, so the amount of pre-
vailing wage fringe allowed the next year will be further limited.

Example:

Why do we typically recommend excluding HCEs from prevailing wage?
As mentioned earlier, prevailing wage monies are employer contributions. Anytime employer funded contri-
butions are made to HCEs, we are required to test those contributions. If we do not have HCEs participate 
in the prevailing wage portion of the plan, no non-discrimination test is needed.  Why does this matter? 
If testing is required and the plan does not pass, employer contributions must be made to potentially all 
non-highly compensated employees (NHCEs). So, by excluding the HCEs, the test and risk are avoided. 
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Assume you contributed $300,000 in employer prevailing wage contributions to the plan.

Assume total eligible wages for that year were $1M.

The employer contribution would have been $250,000 (25% of $1M).

The employer contribution is 30% of total eligible wages.

The limit is violated by $50,000.

As an employer you would be required to pay a $5,000 non-deductible penalty tax for the year
(10% of $50,000).

In addition, the $50,000 overage factors into the next year’s limit. Thus, for the following year if the 
wages were the $1M the allowable employer contribution would be only $200,000.



Your EGPS Sales Consultant and your EGPS Retirement Plan Consultant can work with you to help 
determine the appropriate fringe contribution percentage or dollar amount to help you avoid this issue. We 
are also available to provide mid-year testing to fine tune your future contributions. Please keep in mind, we 
typically bill for additional testing. 

Working with many government contracting employers, we know that fringe dollars for some contracts and 
job classifications can rival base rates, and it can often be difficult to offload these monies to various bona 
fide benefit plans. We are here to help you craft a retirement plan that meets your needs. 

Another limit, the annual additions limit, places a cap on the total amount that can be allocated to one 
participant during the plan year. This limit includes employee 401(k) deferrals and all employer 
contributions, including prevailing wage. Each participant is limited to 100 percent of their pay, or $58,000 
(2021 limit), whichever is less. The dollar amount is adjusted each year based on cost of living. 

Treating the Retirement Plan as a Bank Account Instead of a Retirement Account
We know that many field employees may want or need access to prevailing wage fringe monies. As men-
tioned earlier, once these monies are contributed to the retirement plan, they take on all the characteristics 
of retirement savings. We recommend communicating to employees that these monies are retirement savings 
and are being contributed to assist in saving for their future. However, retirement plans can be designed to 
allow employees access to retirement savings under certain circumstances. These distribution provisions were 
designed and implemented when you worked with your EGPS Sales Consultant to establish the plan. 

If you want to discuss your current provisions or would like to make changes to the provisions you previously 
established, please reach out to your Administrative Consultant at EGPS. If your business or employment 
circumstances have changed, your Administrative Consultant will assist you in reviewing the plan provisions 
and amending your plan, if desired. As a reminder, plan amendments are subject to a fee.

Typically, a plan is designed to allow for distributions upon termination from employment, retirement, death, 
and disability.  A plan can also be designed to allow in-service distributions and participant loans. These 
provisions are written into your plan document and can only be changed with an amendment.
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Failure to Annualize Contributions
Prevailing wage plans are subject to annualization unless employees are immediately eligible for contribu-
tions and 100 percent vested. However, if you want to include a vesting schedule in your plan design, you 
must contribute from corporate funds, not fringe funds, based on hours worked on non-prevailing wage (pri-
vate) jobs. It is important to note that eligibility is immediate for employees that work on prevailing wage 
jobs, in the prevailing wage portion of the plan.

As an employer contribution, prevailing wage funds can be used to offset other types of employer contri-
butions, reducing employers’ out of pocket expense. The types of employer contributions that can be offset 
are: safe harbor, match, profit sharing allocations, and/or as a QNECs, used to help correct an ADP test 
(limit of no more than 10 percent). In some instances, this can be used to best benefit the Principals of the 
company. Additionally, this can reduce the employer contribution liability cost. In order to fully utilize this 
offset, the employer contributions need to be deposited on an annual basis.

Please feel free to give us a call with any questions you may have. It is important to note that our expertise 
is in the area of prevailing wage and fringe benefits centers around retirement plans as bona fide benefits.  
If you need assistance with wage determinations or other bona fide benefits and do not have consultant or 
other resources, we can provide recommend a recommendations resource to you.

If you have any questions about these limits 
or want to discuss further, please reach out 
to your Sales Consultant or Administrative 
Consultant at EGPS.
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